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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plain tiff-Respondent,

S.Ct. No. 47786-2020
D.Ct. No. CR28-19-3209
APPELLANT'S OPENING BRIEF
(Sentencing Appeal)

vs.
NOLAN BRIAN MULLEN-HUBER,
Defendant-Appellant.

Appellant Nolan Mullen-Huber ("Nolan"), submits the following brief
pursuant to I.A.R. 35(i).
A.

Issue Presented on Appeal

Did the court abuse its discretion in denying the I.C.R.35(b) motion given the
new and additional information presented to it?
B.

Statement ofFacts
1.

Sentencing proceedings

Nolan pleaded guilty to Conspiracy to Commit Robbery and Robbery. Record
("R") 7 4. The Court ordered that a Presentence Investigation Report ("PSI") be
prepared. R 78.
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According to the PSI, T.F. called the police on February 23, 2019, and
reported that he had been hit several times with a pistol and robbed by three
masked men, one of whom was Nolan. Confidential Documents ("CD") 39. He
recognized Nolan's voice. He told the police that he believed Nolan was upset with
him because he had a dating and sexual relationship with Nolan's girlfriend. Id.
The crime happened when T.F. was taken to the Potlatch Hill Turnout by two
young women under the pretext of going on a date with them. When they parked,
the three masked men drove up and the young women left on foot. After Nolan
battered T.F., another one of the men wrestled T.F. to the ground. They ordered
T.F. to take his clothes off. Nolan took T.F.'s clothing and wallet. T.F was left there
in just his thermal underwear. Id. The conspiracy charge was the agreement to
commit and execution of the battery/robbery. Id.
A search warrant was obtained by the police. A search of Nolan's home
uncovered a cache of controlled substances. CD 40-41.
Nolan was just

at the time of the offenses. He did not have any

adult convictions. He did have juvenile adjudications for possession of drug
paraphernalia, being a runaway, possession of tobacco, and for fighting. CD 42-43.
The PSI also revealed that Nolan had been physically abused by his alcoholic
father. He left that home at 16 to live with his mother. He attended special
education classes due to his neurological differences, including ADHD and dyslexia.
While he was awarded a track scholarship at Lewis and Clark State College, Nolan
could not take advantage of it because he did not complete high school. He was only
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five credits short of graduating. He moved out on his own when he was 18. CD 46;
48.
The GAIN assessment noted "Attention-Deficit/Hyperactivity Disorder Predominately inattentive presentation." CD 23. It also stated that Nolan reported:
a significant mental health history with involvement in counseling and
substance use treatment since a very young age. He identifies having a
history of abuse by his father with using substances to forget and numb the
memories. He reports that he struggles with racing mind, difficulty with
focusing, depression, isolation, chest pains with anxiety. He has reported a
history of suicidal idealization during an unhealthy relationship and panic
with worrying all the time around life circumstances.
CD 35.
Bailey White, LCSW, opined that Nolan suffers from Post-Traumatic Stress
Disorder.
Nolan reports a history of physical abuse with nightmares. He reports having
difficulty in relationships, often isolating, retaliating against individuals who
have 'wronged' him and having difficulty with anxiety. He has become
aggressive and will often use substances to 'numb'. He qualifies for a
diagnosis of Post-Traumatic Stress Disorder.
CD 10. Ms. White also stated that Nolan's aggressive behavior may be a response to
the trauma he has experienced. Id In addition, Nolan's GAIN assessment indicates
several substance abuse disorders diagnoses due to his polydrug abuse. Id., see also
CD 23. Ms. White's assessment recommended that Nolan "engage in co-occurring
treatment for both mental health and substance use as they appear to be comingled.
He [wa]s also recommended to engage in a medication evaluation to low[er] the
suicidality risk." CD 48. The GAIN echoed Ms. White's recommendation suggesting
that Nolan be placed in an "ASAM Level II.1 Co-Occurring Enhanced Intensive
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Outpatient Treatment" program. CD 51.
There was also an Addendum to the PSI. It attached a Social Investigation
dated October 25, 2017, by Kootenai County Juvenile Probation. In addition,
Nolan's mother, Lezlea Huber, provided information regarding Nolan's
accomplishments in high school sports and community activities. There were also
letters from Nolan's brother and sister, which described Nolan as a caring and truly
good person. The principal at Kootenai Bridge Academy wrote in part, "I am 100%
convinced that addiction is the driver of all the negative things in Nolan's life."
Family friends described Nolan as intelligent, outgoing, caring, loyal, a hard
worker, and very polite and mindful. CD 143-189.
It is not clear whether the court had the benefit of the Addendum. It was not

filed until 12:4 7 p.m. on June 28, 2019, three hours and 4 7 minutes after the
sentencing hearing concluded. R 171. Neither counsel referred to the Addendum
and the court did not state for the record that it had reviewed it. At the same time,
defense counsel did refer to letters of support in her argument. T p. 7, 1. 3. She also
referred to materials provided by Nolan's mother and stepmother about Nolan's
accomplishments. T p. 19, 1. 5-8. And the court stated that it had reviewed letters of
support. T p. 28, 1. 4. There is no indication in the record that the court received the
juvenile court Social Investigation prior to sentencing.
T .F. testified about the injuries he sustained, including a mild concussion and
a broken nose. T p. 7, 1. 37 - p. 8, 1. 7. He said that he was very scared during the
offense and he thought that he was going to die after he was left alone. He also said
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that he continued to be afraid after the incident and that he still had nightmares
about it. T p. 8, 1. 19-25.
Defense counsel noted Nolan's youth and lack of criminal record. T p. 17, 1. 717. She noted that he has the potential to be rehabilitated. T p. 20, 1. 17-20. And she
argued that while the offense involved some planning, Nolan was not able to
understand the consequences of his actions:
This whole situation, this premeditation that the State is talking about, this
isn't months and months of premeditation. This is a bunch of kids -- and I
mean, kids, some of them were kids, under 1 7, got together and got high as a
kite on all kind of mix of drugs and said, oh, yeah, we're going to go do this.
And the premeditation is how long? An hour? And how long did this incident
occur -- take? Maybe an hour?
Forty-five minutes?
So for approximately two, three hours of my client's life, the State is asking
that he go to prison for 12 years. That forgets everything he did as a child
and everything he could be.
T p. 21, 1. 2-14.
The court imposed two fifteen-year sentences with five years fixed. Before
doing so, the court noted that it took rehabilitation into account, T p. 25, 1. 15-18.
but that was the time that sentencing goal was mentioned. The sentences were run
concurrent to one another and to CR28-19-3257. R 175-176. 1
No Notice of Appeal was filed within 42 days from the filing of the Judgment.

1

The convictions in that case were for possession of a controlled substance with the
intent to deliver and delivery of a controlled substance in the presence of a child.
The sentence was five years with two years fixed. T p. 29, In. 22 - p. 30, 1. 6. The
maximum term on the latter case expires two days before the Parole Eligibility date
on the conspiracy/robbery case.
h ttps ://www .idoc .idaho. gov/content/prisons/offender search/ detail/13 321 7
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A Motion for Modification of Sentence under I.C.R. 35(b) was timely filed. R 183.
2. Rule 35(b) motion
In addition to the Addendum to the PSI which, as noted above, was not filed
until after the sentencing hearing, Nolan presented new and additional evidence in
the form of a letter to the court. R 186-187.
Nolan testified at the Rule 35 hearing that he had obtained his GED since
sentencing. T p. 36, 1. 11-14. He said that wanted to go to college to study business
management and graphic design. T p. 38, 1. 12-13. To that end, he also obtained a
digital literacy certificate and enrolled in a business management class through
Idaho State University. Id. He asked that the court place him on a rider so he could
obtain programming not available to him Id, I. 20-24.
He told the court that the eleven months he had spent incarcerated had been
a wake-up call for his life. He acknowledged that he was an addict and was
attending NA and AA meetings in prison. T p. 38, 1. 3-10.
He also told the court that he wanted to assume the responsibility for caring
for his family. He noted that his mother needed knee replacements in both legs and
there was a high chance of one of her legs being amputated, but she did not have
anyone at home to care for her. He also wanted to help his elderly grandparents and
an aunt who was undergoing cancer treatment. T p. 38, In. 16-22.
The court denied the motion. It noted that it recalled the testimony of the
victim in this case, the photograph of Nolan "posing as a drug dealer," and that the
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state had requested 25 years fixed. 2 T p. 44, 1. 2-21. It then found that any
reduction in sentence would denigrate the seriousness of the offense. Id., I. 22-25.
The court's Order stated that the Rule 35 Motion was "denied for reasons stated on
the record." R 196.
Nolan filed a timely Notice of Appeal from the Order Denying the Rule 35
motion. R 198. An Amended Notice of Appeal was later filed. R 208.

C.

Why ReliefShould be Granted
1.

Legal standards

"A motion for reduction of sentence under Rule 35 is essentially a plea for
leniency addressed to the sound discretion of the court." State v. Golden, No. 46751,
2020 Ida. App. LEXIS 65 (Ct. App. Aug. 19, 2020), citing State v. Knighton, 143
Idaho 318, 319 (2006); State v. Allbee, 115 Idaho 845, 846 (Ct. App. 1989). To
prevail, the defendant must show that the sentence is excessive after considering
the new or additional information provided to the court in support of the motion.

Id., citing State v. Huffman, 144 Idaho 201, 203 (2007). In conducting a review of
the denial of a Rule 35 motion, this Court will "consider the entire record and apply
the same criteria used for determining the reasonableness of the original sentence."

Id., citing State v. Forde, 113 Idaho 21, 22 (Ct. App. 1987).
The court may be found to have abused its discretion if the sentence is shown
to be unreasonable upon the facts of the case. State v. Nice, 103 Idaho 89, 90, 645

2

The photograph is in the Exhibits. The state actually requested a 25-year
sentence with 12 years fixed. T p. 16, 1. 14-20.
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P.2d 323, 324 (1982). "A sentence of confinement is reasonable if it appears at the
time of sentencing that confinement is necessary to accomplish the primary
objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution applicable to a given case." Golden, supra;

citing State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). When considering
whether the sentencing court imposed an excessively harsh sentence, this Court will
"conduct an independent review of the record, having regard for the nature of the
offense, the character of the offender, and the protection of the public interest." Id.,

citing State v. Reinke, 103 Idaho 771, 772 (Ct. App. 1982). When reviewing the
length of a sentence, the Court considers the entire sentence. State v. Oliver, 144
Idaho 722, 726 (2007).
2.

Argument

After considering the new and additional evidence presented, this Court
should conclude that the sentence is excessive. It was excessive at the time it was
imposed when the mitigating factor of Nolan's youth is considered. However, the
court expressly rejected youth as a mitigating circumstance stating, "The Court is
clear on something else. You are now a man; you are not a child." T p. 28, 1. 17-18.
But Nolan's age cannot be ignored. He is a young man and young men's
frontal lobe development continues into their mid-twenties. See, e.g., Elizabeth R.
Sowell et al., In Vivo Evidence for Post-Adolescent Brain Maturation in Frontal and
Striatal Regions, 2 NATURE NEUROSCIENCE 859, 860 (10th ed. 1999) (revealing
the differences in maturation of brain regions from childhood to young adulthood,
8 •
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with use of an MRI). MRI brain scans show that the frontal lobe is essential for
"volition, planning, selection, sequential organization, and self-monitoring of
actions." Celine Chayer & Morris Freedman, Frontal Lobe Functions, 1 CURRENT
NEUROLOGY & NEUROSCIENCE REP. 547,547 (2001). The frontal cortices are
used during high-level reasoning, regulation of emotion, goal planning,
comprehension, and impulse control. See, Michael S. Gazzaniga et al., Cognitive
Neuroscience 7 5 (2002).
The massive amount of neurological and behavioral science has led
researchers and scholars to reconsider free will and culpability in the criminal law
context. See, e.g., Joshua Greene & Jonathan Cohen, For the Law, Neuroscience
Changes Nothing and Everything, in Law and the Brain, 359 PHIL. TRANS. R.
SOC. LOND. B. SCI. 1775 (2004). Even more modest commentators note the new
and necessary role of neuroscience in determining rationality. See, e.g., Stephen J.
Morse, New Neuroscience, Old Problems, in Neuroscience and the Law, 6 Cerebrum
81 (2004); J.A. Silva, Forensic Psychiatry, Neuroscience, and the Law, 37 J. AM.
ACAD. PSYCHIATRY LAW 489 (2009).
But it is not only scientists who recognize the biological differences between
adolescents and adults. The Supreme Court has reasoned that juveniles, by their
nature, have a diminished capacity when compared to adults. Roper v. Simmons,
543 U.S. 551, 570 (2005). The Court has conclusively explained three main
differences between adults and juveniles. First, minors possess a "lack of maturity
and underdeveloped sense of responsibility" which often results in "impetuous and
9 •
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ill-considered actions and decisions." Id at 569 (quoting Johnson v. Texas, 509 U.S.
350, 367 (1993)). To support this contention, the Court cites data that adolescents
disproportionately engage in reckless behavior in every regard. Id. (citing Jeffrey
Arnett, Reckless Behavior in Adolescence: A Developmental Perspective, 12
DEVELOPMENTAL REV. 339 (1992)). Second, "juveniles are more vulnerable or
susceptible to negative influences and outside pressures, including peer pressure."

Id The Court supports this second factor with evidence that juveniles have less
control than adults over their environment. Id (citing Laurence Steinberg &
Elizabeth S. Scott, Less Guilty by Reason of Adolescence: Developmental
Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 AM.
PSYCHOLOGIST 1009, 1014 (2003)). Third, "the character of a juvenile is not as
well formed as that of an adult." Roper, 543 U.S. at 570. Overall, the Court has
determined, from scientific conclusions, that a minor is a different type of offender
than an adult. Youth are immature, irrational, irresponsible, vulnerable, and
struggling to find an identity, and their actions fail to indicate depraved character.

Id at 572. "[C]hildren are constitutionally different from adults" because youth's
attributes "diminish the penological justifications" for harsh sentences. Millerv.

Alabama, 567 U.S. 460, 471-72 (2012). Specifically, juveniles "have diminished
culpability and greater prospects for reform" than adults, "even when they commit
terrible crimes." Id.; see also, Graham v. Florida, 560 U.S. 48, 68-69 (2010) (Noting
there are "fundamental differences between juvenile and adult minds.").
The difference between the neurological development between a
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juvenile offender and Nolan at

is only one of degree, not of kind. It

was illogical and unreasonable for the court to act as if there was a switch in
Nolan's brain which suddenly and completely matured him at the moment he
turned 18. He was then nowhere near his full neurological maturity, especially
given his other neurological differences. Thus, the sentence was unreasonable at its
inception.
It continued to be unreasonable after the Rule 35 motion. Nolan presented

new evidence of his desire and capacity for rehabilitation. He presented evidence
that he had obtained his GED, earned a certificate in digital literacy, and had
enrolled in a college class in business. He presented evidence that he had taken
advantage of the NA and AA classes and self-help books available to him in prison.
T p. 37, 1. 22- p. 39, 1. 1; R 186. And he noted that he had not had the opportunity to
get the programming available in the rider program. R 187.
However, the court continued to treat Nolan as if he were a fully mature
adult. The court faulted him for striking a "drug-dealer" pose in a photograph and
for being the "mastermind" of the scheme. T p. 44, 1. 6-8. It then stated it believed a
sentence reduction would denigrate the seriousness of the crime. T p. 44, 1. 24-25. It
made no mention of the unique attributes of youth. It failed to consider that youth
possess a lack of maturity and underdeveloped sense of responsibility which often
results in impetuous and ill-considered actions and decisions. It failed to
acknowledge those attributes diminish the penological justifications for harsh
sentences. The court failed to consider any of this which led to it imposing an
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unreasonable harsh sentence.

D.

Conclusion

Since the sentence is unreasonable after the consideration of the new and
additional information presented in the Rule 35 motion, this Court should vacate
the sentence and remand for further proceedings.
Dated this 9 th day of September 2020.
ls/Dennis Benjamin
Dennis Benjamin
Attorney for Nolan Mullen-Huber

CERTIFICATE OF SERVICE
I hereby certify that on this 9 th day of September, 2020, I electronically filed
the foregoing with the Clerk of the Court using the iCourt e-file system, which caused
the following parties or counsel to be served by electronic means:
Idaho State Attorney General
Criminal Law Division
ecf@ag.idaho.gov
ls/Dennis Benjamin
Dennis Benjamin
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